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REVIEWS AND ABSTRACTS OF LITERATURE 

J presupposti filosofici della nozione del diritto. Georgio Del Vecchio. 

Bologna: Ditta Nicola Zanichelli. 1905. Pp. 188. 
Das NaiurrecM und der Entwicklungsgedarike. Guglielmo Salvadori. 

Leipzig: Theodor Weicher. 1905. Pp. viii + 108. 

Owing, no doubt, to the continuity in political and social conditions, 
the theory of right is in Germany and Italy perhaps the topic in philos- 
ophy most seriously cultivated. Nevertheless the lack of agreement on 
fundamental points has caused the phrase ' the crisis in the philosophy 
of right' to become almost a technical term. According to Del Vecchio, 
and the host of writers cited by him, the confusion centers about the 
question, ' What is right ? ' Gierke (' Naturrecht und Deutsches Recht ') 
puts it thus : " Am Eingange und am Ausgange der Rechtswissenschaft 
steht begrifflicherweise die Frage ' Was ist das Recht ? ' Der Rechtswis- 
senschaft geht es nicht besser und nicht schlechter als ihren meisten 
Schwestern: in vielhundertjahrigen Bemiihen ist es ihr nicht gelungen 
eine endgiiltige und einwandfreie Antwort auf diese Frage zu finden, 
von deren Losung doch fur sie das Verstandniss ihrerselbst abhangt. 
Nicht einmal zu einer allgemein anerkannten ausserlichen Definition, 
mit deren Hiilfe die sichere Abgrenzung des Rechtsgebiets gegen andere 
Gebiete des menschlichen Gemeinlebens nach formellen Merkmalen 
moglich ware hat sie es gebracht." Signor Del Vecchio will accordingly 
undertake to point the way out of the labyrinth for which the posi- 
tive and empirical historical school is apparently chiefly responsible. 
Whether or not he succeeds depends upon whether the Kantian philosophy 
still has power to convince. 

If we look to history to discover the nature of right, she exhibits a 
multitude of different and contradictory standards. Herodotos observed 
that every people upholds its own laws as the best ones ; and this diversity 
of ideals has been an object of curious speculation ever since. It was a 
large item in the evidence appealed to by the Greek sophists and skeptics, 
and its recognition is a point of departure for perhaps every Aufklarung. 
Its first effect is in the direction of enlightened liberalism or skepticism, 
as seen in Montaigne and Pascal. Skepticism, however, does not dispose 
of the problem, but rather emphasizes it. 

Accordingly this instability of notions of right led in antiquity to 
attempts to conceive a stable and authoritative criterion of justice, 
superior to the various systems of particular peoples, a criterion, namely, 
defined from the point of view of nature. The application of such a 
criterion would yield a system of ' natural ' justice. But such a system 
is just one more system of right and adds itself to the already existing 
group. It neither overcomes the diversity which underlies the problem 
nor sums up the whole of right within itself. Hence the author concludes 
that the problem of ' natural right,' which is at present in his own 
country an object of such lively discussion, has nothing to do with the 
problem of his own present inquiry. 
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A doctrine closely related to that of ' natural justice ' proceeds by 
distinguishing constant and variable elements. The purpose is really to 
give content to the idea of ' natural right.' Thus Aristotle distinguished 
what is <pbau SUatov from what is i/6/j.m or diast dixacov. Those elements 
in the concept of justice which are derived from nature are common to 
the laws of all states. The criterion of empirical universality was the 
foundation of the Roman conception of jus gentium. But so far as the 
notion of natural right is made to depend upon a consensus gentium, its 
character of independent authority is denied. Moreover, an adequate 
concept of right must do justice to all of its object and not merely to the 
invariable part of it. 

The philosophy of history has sought to systematize the diverse 
standards by exhibiting them as stages in an evolutionary journey which 
every nation is obliged to accomplish. The facts refuse, however, to 
follow one another in the ways that such theories demand. The theories 
are indeed grand imaginative constructions, but where there is gain of 
theoretical precision there is loss of truth. 

More promising is the attempt to explain right by examining the rela- 
tion it bears to its physical and social environment. This is the char- 
acteristically modern point of view, and here the influence of the more 
concrete evolutionary conceptions has been valuable, as well as the his- 
torical habit of mind cultivated by the Hegelian school, and the methods 
of historical positivism. In proportion, however, as this undertaking 
meets with success, the essence of the concept of right seems to be lost. 
Thus a survey of history gives us not right, but rights, and the author 
complains that modern speculation labors not so much to discover the 
' pure substance ' of the concept as its history and function. The reader 
wonders from the beginning why Signor Del Vecchio never thinks, 
apparently, of defining right in terms of function. He never once asks 
what right does, but always what it is. It is a little hard to feel the 
reality of his problem. Apparently the nature of right exists in im- 
peratives of a certain type. The concept of right must, then, be a ' thou 
shalt ' something ; but what is it that ' thou shalt ' ? It is impossible to 
discover any one imperative which shall explain the particular actual 
imperatives as the universal explains the particular. But the formal 
concept of right, whatever content it may have, is logically prior to all 
concrete manifestations of it, and can not be understood from them. It 
is, therefore, a category of reason, making ' juridical experience ' (p. 132) 
possible. Nevertheless, the idea of right is not a constructive spontaneity 
(una potesta attiva, una gestaltende macht, p. 181). How, then, it can 
be effective in the way demanded, the author will perhaps make clear in 
his next work. In this one he certainly oscillates between formal logic 
and Kantian epistemology. Yet to be quite fair, we must note that the 
title announces not a study of the concept of right, but of its 'philo- 
sophical presuppositions.' 

Dr. Guglielmo Salvadori is more consistent. He criticizes the his- 
torical school in the same spirit and from the same point of view as 
Del Vecchio. He discusses the ' crisis ' in the philosophy of right, and he 
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accounts for the same with a theory that is probably better than a brief 
review can make it appear. In the world of intellectual constructions 
there is an oscillation between a relatively Eleatic and a relatively 
Heracleitean position. The history of empiricism and positivism, since 
the days of great philosophical systems, has been a movement away 
from the interest in eternal principles toward an interest in the flux of 
empirical facts. In this flux of the matter of right the form of right has 
almost disappeared. It is accordingly high time to reassert the claims of 
the Eleatic position, in the definition of which a real philosophy of right 
must consist. 

The weak side of the historical school has appeared in its lack of 
psychological insight. To say this is not to question the immense serv- 
ice rendered by the historical school. Dr. Salvadori does not wish to 
complain because historians stick faithfully to their own business. He 
does insist, however, that a philosophy of right must rest upon something 
which the historian, as such, is unable to supply. Eight exists in the 
experience of individuals, as a factor in psychical human nature, and 
finds expression in will-activities. Psychology must accordingly ally 
itself with history in order to seek in human nature the real source of 
all ethical phenomena. This appeal to the science which studies the 
psychical individual is justified by the history of right which describes 
the primitive conception of right as a communistic consciousness, and the 
most developed conceptions as involving self-conscious individuality. 
And since man is not merely a psychical and a social, but a biological 
organism as well, biological science must come to reinforce history, psy- 
chology and sociology. All the time, however, the contrast between form 
and matter is evident, and while all the sciences of man contribute to 
the explanation of particular rights, the essence of right can be under- 
stood only as the operation of a mental spontaneity, as a typical activity 
of the ' sehopferischen Vernunft.' 

By thus grounding the form of right in human nature, the basis is 
secured for a legitimate concept of natural right. This, however, does 
not give the form of right or state its essence. In order to arrive at a 
statement of the concept of natural right it is necessary to describe an 
ideal society, not by any a priori procedure, but by empirical observation. 
Such an ideal society is a community in which every member is in full 
possession of all the rights which issue from the principle of justice be- 
cause these are the necessary presuppositions for every social advance. 
They constitute the freedom that must be guaranteed to the human indi- 
vidual in order that he may realize his highest ethical purposes; they 
are the right to freedom, the right to dignity and the right to complete 
individual development. 

Wendell T. Bush. 

Columbia University. 



